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STATEMENT OF CASE 


This is an action arising under section 205(g) of the Social 
Security Act, as amended, 42 U.S.C.A., Section 405(g) to review a final 
decision of the Secretary of Health, Education and Welfare. 


The deceased wage earner, Aaron Hanovice, a United States citi- 
zen living abroad, had never been engaged in any employment covered 
by Title II of the Social Security Act. He had, however, served in the 
United States Army from October 31, 1943 to the date of his honorable ‘ 
discharge, November 15, 1945. He was killed by Arab rioters on . 
August 14, 1947, leaving a wife and posthumous child, born October 29, 
1947. Mrs. Hanovice subsequently remarried on November 10, 1949 
and her name as set forth in the complaint is now Ruderman (J. A. 1). 


After the death of her first husband, Mrs. Ruderman requested, 
and received, an interview at the American Consulate General of the 
United States Foreign Service of the United States in Jerusalem, Pales- 
tine (J. A. 13). She appeared at the Consulate on August 25, 1947, and 
inquired "as to what her legal rights were with respect to the various 
benefits, pensions, or other moneys she may be eligible to receive by 
virtue of her being a widow of a United States citizen who had honorably 
served in the United States Army, and by virtue of her becoming the 
mother of his posthumously born child." (J. A. 16) Mrs. Ruderman's 
affidavit is to the same effect (J. A. 26). Following this visit to the 
Consulate, the record indicates that Mrs. Ruderman continued to pursue 
this inquiry by additional visits to the Consulate in 1948, December 
1949, and September 1950. After her initial visit Mrs. Ruderman con- 
tacted the Veterans Administration in this country (J. A. 23, 25), and 
benefits subsequently accrued to Mrs. Ruderman and her child. No 
specific application for Social Security benefits was made. 


On September 28, 1953 Mrs. Ruderman's brother-in-law and 
personal representative, one I. J. Ruderman, made oral inquiry at a - 
Bureau of Old Age and Survivors Insurance office in Pittsburgh con- 


cerning social security benefits. Mrs. Ruderman on November 12, 
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1953, executed an "Application on Behalf of Child for Survivors Insur- 
ance Benefits" at Tel Aviv, Israel, which application was received and 
stamped filed on February 15, 1954 at the Bureau office in Pittsburgh. 
On February 8, 1955, an award of "child's insurance benefits" was 
made to Mrs. Ruderman for her child, Aaron Hanovice, effective with 
the month of August, 1953. (Under law then existing benefits could be 
made retroactive to six months prior to the month in which the applica- 
tion for benefits was filed. Section 202(j) of the Act, 1950 Amendments, 
42 U.S.C.A. Sec. 402(j).) | 


The Bureau agreed to a reconsideration of the matter, as a result 
of which, the benefits were made retroactive to March, 1953. This 
determination was arrived at by fixing the filing date of the written 
application (February 1954) as September, 1953, the date of the oral 
inquiry by I. J. Ruderman, such action being provided for in the social 
security regulations 20 C.F.R. 403.701(k). The September 1953 date 
was then made six months retroactive under Section 202(j) of the Act, 
1950 amendments 42 U.S.C.A. Sec. 402(j) as set forth above. 


Appellants requested a hearing before a referee of the Office of 
Appeals Council, Social Security Administrator, claiming "mother's 
insurance benefits as well as more retroactive child's insurance 
benefits. On February 28, 1956, the referee decided in favor of the 
appellants. The referee held, in effect that under the social security 
regulations in existence on August 25, 1947, (the date of Mrs. Ruder- 


man's first visit to the Consulate and her first oral inquiry regarding 
benefits to which she and her child to be born would be entitled as a 
result of her husband's death) Mrs. Ruderman was entitled to benefits 
from that date and not the date of March 1953 as determined by the 


Bureau. The referee, thereupon, decided: The child was entitled to 
retroactive benefits from October, 1947 (the month in which he was 
born) through September, 1948, and Mrs. Ruderman, upon filing of a 
proper application, to mother's insurance benefits for the same period; 
that neither child nor mother was entitled to social security benefits 
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that neither child nor mother was entitled to social security benefits 








4 


from October, 1948 through August, 1950 due to the fact that benefits 
were being received from the Veterans Administration, and that under 
regulations then in existence, benefits could not be accepted from both 
Veterans Administration and Social Security sources; that the child was 
entitled to social security benefits from September, 1950 to February, 
1953, since a liberalization of the 1950 amendments to the Social Secu- 
rity Act allowed for benefits to be paid from both Veterams Adminis- 
tration and Social Security sources, but that Mrs. Ruderman was not 
entitled to further mother's insurance benefits beyond the 1947-1948 
period since her remarriage on November 10, 1949 curtailed such pay- 
ments under the law, section 202(g) of the Act, 42 U.S.C.A. Sec. 402(g). 


On March 26, 1956 the office of Appeals Council reviewed the 
decision of the referee on its own motion and on June 7, 1956, the 
Appeals Council issued its decision, reversing the decision of the 
referee, and affirming the decision of the Bureau. (J. A. 8) 


Appellants filed a complaint in District Court (J. A. 1), pursuant 
to section 405(g) of the Act, 42 U.S.C.A. Sec. 405(g) to reverse the 
decision of the Appeals Council, and reinstate the referee's decision. 
Cross-motions for summary judgment were filed in the court below. 
(J. A. 5, 6) Appellee's motion for summary judgment was granted. 

(J. A. 6) This appeal followed. 


STATUTES INVOLVED 


Section 210 of the Social Security Act 
of 1946 as amended, which reads in 
pertinent part as follows: 


"(a) Any individual who has served in the active military 
or naval service of the United States at any time on or after 
September 16, 1940, and prior to the date of the termination 
of World War II, and who has been discharged or released 
therefrom under conditions other than dishonorable after 
active service of ninety days or more, or by reason of a 
disability or injury incurred or aggravated in service in 
line of duty, shall in the event of his death during the 
period of three years immediately following separation 
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from the active military or naval service, whether his 
death occurs on, before, or after the date of the enact-~ 
ment of this section, be deemed -- 


20 C. F. R. Section 403.701(K), which reads © 
in pertinent part as follows: 


"When a person orally or in writing expresses to the 
Bureau an intention to claim benefits or a lump sum, and 
it appears that such person is not eligible or that his | 
eligibility is so doubtful that the taking of an application 
upon a prescribed form would not be warranted, the © 
Bureau shall so advise such persons and shall also ad- 
vise him that if he desires he may file an application | 
on a prescribed form to obtain a formal adjudication of 
his rights. Where an application on a prescribed form 
is not then filed because of doubtful eligibility, the _ 
Bureau shall make and maintain in its files a written 
record of the expressed intention to claim benefits or a 
lump sum, in all cases in which some possibility of | 
entitlement exists, even though remote. If it is later 
found that such person was eligible for benefits or a ° 
lump sum at the time the record was made, this record 
shall, except where such person otherwise indicates, be 
deemed an application filed with the Bureau as of the’ 
date it is made: Provided, That an application ona . 
prescribed form is also furnished to the Bureau. There- 
after, adjudication shall proceed as in other cases." | 


20 C. F. R. Section 403.701, Subsections (a), 
(e), (f), which reads in pertinent part as 
follows: 


"8403.701 Filing of applications and ether forms -- 
"(a) Prescribed application forms. 

"Applications for benefits and lump sums shall be 
made as provided in the regulations in this part. Appli- 
cation shall be made on such forms and in accordance | 
with such instructions (printed thereon or attached there- 
to) as are prescribed by the Commissioner. The pre- 
scribed forms may be obtained from any office of the 
Bureau. See paragraph (K) of this section for provisions 
regarding Bureau records of oral or written requests for 
benefits as applications. 
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"(e) Place of filing applications. 

"Applications for benefits and lump sum shall be 
filed (in person, by mail, or otherwise) at an office of 
the Bureau, or with an employee of the Administration 
who has been duly authorized to receive such applica- 
tions at a place other than such an office. 


"(f) Time of filing applications for benefits." 


x * * &€ kK Ke *& *&* KF KE KX KH KK KH KH KH HK KK 


"Except as otherwise provided herein, an applica- 
tion is considered to have been filed as of the date the 
application is received at an office of the Bureau or by 
an employee of the Administration authorized to receive 
i: 


STATEMENT OF POINTS 


1. An office of the United States Foreign Service in Jerusalem in 
August 1947, constituted an Office of the Bureau of Old Age and Survi- 
vor's Insurance for the filing of oral applications for social security 
benefits by foreign residents. 


2. The Social Security Act and its regulations promulgated 
pursuant thereto should be liberally construed. 


SUMMARY OF ARGUMENT 


The office of the American Consulate General of the Foreign 
Service of the United States, in Jerusalem, it is submitted, constituted, 
in effect, an office of the Bureau of Old Age and Survivor's Insurance 
for foreign residents for the filing of applications for social security 
benefits. Appellant Ruderman's oral request for all benefits that 
survivors of a veteran could obtain in August 1947 at said Consulate in 
Jerusalem was a valid application for social security benefits under 


the applicable social security law and regulations promulgated pursuant 
thereto. Under these circumstances, the findings of the Referee should 
be reinstated without restrictive retroactivity.. 
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The Social Security Act and its regulations, it is submitted, 
should be liberally construed in favor of coverage, rather than exemption. 
The decision of the Appeals Council was arbitrary, capricious and was 
based on a narrow interpretation of the existing social security laws and 
regulations. 


ARGUMENT 


1. AN OFFICE OF THE UNITED STATES FOREIGN 
SERVICE IN JERUSALEM IS, IN EFFECT, AN 
OFFICE OF THE BUREAU OF OLD AGE AND 
SURVIVOR'S INSURANCE FOR THE FILING OF 
APPLICATIONS FOR SOCIAL SECURITY BENEFITS 
BY FOREIGN RESIDENTS. 


The deceased wage earner, Aaron Hanovice, a United States 
citizen residing in Palestine since 1924, served in the United States 
Army from October 31, 1943 until his honorable discharge on Novem- 
ber 15, 1945, in Tel-Aviv, and resided there until his untimely death on 
August 14, 1947, and therefore said wage earner was a fully insured 
individual under section 210 of the Social Security Act of 1946, as 


amended, supra. 


Since the deceased was never technically employed under the 
social security program, he never applied for nor received a social 
security number, and it is conceivable that he never even heard of the 
social security program. By virtue of the 1946 amendments, it is 
reasonable to assume that social security benefits might be due indi- 
viduals thousands of miles from the United States who did not have all 
of the avenues of assistance and advice on social security matters 
available to residents of continental United States. Appellants, it is sub- 


mitted, are such individuals. 


From time to time appellant Ruderman had been in touch with the 


United States Consulate office in connection with various problems 
which were within the province of the Consulate office. What is probably 
the most important of such meetings took place on August 25, 1947, 
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(11 days after the untimely death of her husband, Aaron Hanovice) when 
she arrived at the Office of the United States Consulate in Jerusalem. 
The specific purpose of that meeting was to request such action by the 
Consul as would effectuate all rights and privileges legally due her as 
the widow of an honorably discharged veteran who was a citizen of the 
United States and which would be legally due her posthumously born 
child. Naturally, she could not detail these rights from her own know- 
ledge. She relied on the Consul to supply all of the details since that 
was his normal province of activity. The American Consulate in 
Jerusalem demonstrated a complete lack of knowledge of the existence 
of any social security rights of the appellants An alien non-resident 
of Continental United States has little contact with any branch of the 
United States Government except the Foreign Service of the United 
States and must, of necessity, rely on said Service to protect their 
interests. Despite visits to the American Consulate in 1947 through 
1950, contact with the Association of American Veterans in Palestine, 
and with the Veterans Administration with whom said Association was 
in constant communication, neither the American Consulate nor the 
Veterans Administration in Washington ever informed appellant Ruder- 
man of her entitlement to Social Security benefits. (J. A. 20, 21, 23, 25) 


Due to the unique factual background of this case, appellants sub- 
mit that the request to the Consulate General on August 25, 1947 may 
be deemed to be an oral application to the Bureau of Old Age and Sur- 
vivor's Insurance within the provisions of 20 C. F. R. Section 403.701(K) 
supra. Appellants further assert that the word "Bureau" used in the 
aforesaid section should be construed to include an office maintained 
outside the United States by the United States Foreign Service. Sec- 
tion 403.701 states that the application forms may be obtained from any 
1 It is to be noted that the Foreign Service Act of 1946, as amended, U.S.C.A. 

Title 22, Section 801 provides: 
The Congress declares that the objectives of this chapter are to 


develop and strengthen the Foreign Service of the United States 
SO as -- 


(2) to insure that the offices and employees of the Foreign Service 
are broadly representative of the American people and are aware of 
and fully informed in respect to current trends in American life. 
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“office of the Bureau and from any office maintained outside the United 
States by the United States Foreign Service", and provides further that 
applications may be filed "in cases of applicants who are not residing 
in the United States at an office maintained outside the United States by 
the United States Foreign Service."" (Subsections (a) and (b) of 20 

C. F. R., Section 403.701 supra. Appellant Ruderman further contends 
that when she visited an authorized agency of the United States, i.e., 
the United States Consulate in Jerusalem, requesting advice about 
benefits, she should have been advised of the present status of the law 
and it should be presumed that the authorized agency was cognizant of 
the provisions of the law. If there was uncertainty as to eligibility, 
because of possible conflict with compensation payable by the Veterans 
Administration, the application should, in any event, be deemed to have 
been filed when a request for all benefits was duly made. 


A reasonable interpretation of Section 403.701, it is submitted, 
constituted the office of the United States Foreign Service, in effect, an 
office of the Bureau of Old Age and Survivor's Insurance for foreign 
residents for the filing of applications. A proper interpretation of the 
Social Security Act of 1946, as amended, the regulations promulgated 
pursuant thereto, and the unusual conditions surrounding the instant 


case, justifies payments in accordance with the Referee's Decision 


without restrictive retroactivity. 


2. THE SOCIAL SECURITY ACT AND ITS 
REGULATIONS SHOULD BE LIBERALLY 
CONSTRUED. 


It has been consistently held by the courts that the Social Security 
Act should be liberally construed. Thus,. in Schroeder Vv. aoe 22 F. 
2d 713, (1955) the court stated: 


"This chapter is to be liberally construed as an 
aid to achievement of Congressional purposes | 
and objectives, and narrow technicalities which 
proscribe or thwart its policies and purposes are 
not to be adopted." 
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See, Holland v. Altmeyer, 60 F. Supp. 954, (1945);Gardner v. 
Ewing, 88 F. Supp. 315, (1950); Willard v. Hobby, 134 F. Supp. 66, (1955); 
and Ewing v. McLean, 189 F. 2d 887, (1951). 


Congress clearly expressed its intent to give veterans like Aaron 
Hanovice and their families extra security under the social security 
program in cases of death within three years of their discharge from 
the Armed Forces, by passage of the Social Security Amendments of 
1946. Approximately one year after the passage of that clear Congres- 
sional intent, the family of Aaron Hanovice became legally entitled to 
those benefits, because of his untimely death, and request for all of said 
benefits was duly made. If appellants did not adhere to all of the formal 
niceties required in their applications for benefits, it is understandable. 
Due to the turbulent and chaotic conditions existing in that area of the 
world, appellants were unaware of their legal rights to benefits under 
the laws of the United States. Notwithstanding these unique adverse 
circumstances, it is submitted, appellants substantially complied with 
the applicable social security act and regulations. 


The decision of the Appeals Council, in reversing the decision of 
the Referee, was arbitrary, capricious, and constitutes an interpretation 
and application of law contrary to the applicable Social Security Act 
and regulations promulgated pursuant thereto. 


CONCLUSION 


WHEREFORE, it is respectfully submitted, the order of the District 
Court granting appellee's motion for summary judgment should be 
reversed, and appellants’ motion for summary judgment should be granted. 


LOUIS E. SPIEGLER 
SOL M. ALPHER 
ERNEST M. SHALOWITZ 


332 Southern Building 
Washington 5, D.C. ~ 


Attorneys for Appellants } 
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JOINT APPENDIX 


1 [Filed August 3, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SHOSHANNA RUDERMAN 

In her own right and as mother and 

next friend of 

AARON HANOVICE, an infant 

16 Yahlom Street 

Ramat-Gan : 

Israel : Civil Action No. 3243-56. 


Plaintiffs 
vs. 


MARION B. FOLSOM 

Secretary, Department of Health, 
Education and Welfare 
Washington, D. C. 


Defendant 


COMPLAINT TO REVIEW A FINAL DECISION 
OF THE SECRETARY OF HEALTH, EDUCATION, AND WELFARE 


i tat tra rc amr ate Nae eth i etree aed Pi aii heen il reteset 

1.. The jurisdiction of this Court is invoked pursuant to Section 
205(g) of the Social Security Act as amended, Title 42, Section 405(g), 
United States Code. 

2. Plaintiff Shoshanna Ruderman is an adult resident of the State 
of Israel and brings this action in her own right and as mother and next 
friend of her infant son, Aaron Hanovice, who is also domiciled in Israel. 

3. Plaintiff Ruderman was married to one Aaron Hanovice, a 
United States citizen, who served in the United States Army from October 
31,1943, until his honorable discharge on November 15, 1945. The said 
Aaron Hanovice was subsequently killed by Arab rioters on August 14, 
1947. : 

4. Plaintiff Aaron Hanovice is the posthumous son of the said de- 
ceased veteran and was born on October 29, 1947. 

2. At the time of the said veteran's death he was a fully insured 
individual under the Social Security Act then in effect. 


eee 


aaa 
2 


6. On or about August 25, 1947, plaintiff Ruderman visited the 
United States Consulate Office in Jerusalem to secure for herself and her 
then unborn child, all of the rights to which she was legally entitled as 
the widow of a veteran. At the aforesaid time, due to the turbulent condi- 
tions existing in Israel, then Palestine, plaintiff Ruderman was unaware 
of what her legal rights were with respect to benefits, pensions or other 
money that she might receive as the widow of a veteran and what bene- 

2 fits her child would receive. The said plaintiff, therefore, relied 
upon the Consulate, as an authorized agency of the United States Govern- 
ment representing the interests of its citizens and their families in foreign 
countries, to inform her of her rights under the existing laws, including 
the Social Security Act. 

7. Plaintiff Ruderman continued requesting all rights due her and 
her son from the United States Consulate in May 1946, November 1949, 
December 1949, and September 1950. 

8. On or about November 12, 1953, plaintiff Ruderman executed a 
written application for Social Security benefits which was filed with the 
Bureau of Old Age and Survivors Insurance. Pursuant thereto, benefits 
were awarded plaintiff Hanovice effective March 1953. 

9. Plaintiffs requested a hearing before a Referee, acting for the 
defendant, on the ground that the date of entitlement as adjudicated by the 
Bureau of Old Age and Survivors Insurance was in error. ; 

10. On or about February 29, 1956, the said Referee, acting for . 
the defendant, made the following findings: ° 

(a) That Aaron Hanovice is entitled to child's insurance 
benefits from October 1947 to September 1948 and from September 1950 
to February 1953. 

(b) That upon the filing of a proper written application, 





Shoshanna Ruderman is entitled to mother's insurance benefits from nit 
October 1947 to September 1948. 
The Referee based his decision on certain regulations promulgated . 


pursuant to the Social Security Act which constituted the office of the 
United States Foreign Service, in effect, an office of the Bureau of Old Age 


eee 


3 
Y and Survivor's Insurance for foreign residents for the filing of applica- 
ae tions. The said Referee's decision, therefore, validated plaintiff Ruder- 
man's aforementioned informal application at the United States Consulate 





in Jerusalem. 

11. On or about June 7, 1956, the Appeals Council, — for the 
defendant, reversed the said Referee's decision and held that plaintiff 
Ruderman was not entitled to mother's insurance benefits for any period 
and that plaintiff Hanovice was not entitled to child's insurance benefits 

3 for any month prior to March 1953. 

12. The decision of the Appeals Council, acting for the defendant, 
was arbitrary, capricious, and constitutes an interpretation and applica- 
tion of law contrary to the applicable Social Security Act and regulations 
promulgated pursuant thereto. 

WHEREFORE, plaintiffs pray: : 

1. That this Honorable Court enter an order reversing the decision 
of the Secretary of Health, Education and Welfare and remanding this 
case to the defendant with instructions to pay the plaintiffs the Social 
Security benefits to which they are entitled as provided in the Referee's 
decision. 

2. For such other and further relief as to this Honorable Court 
may appear just and proper. | 

SPIEGLER AND ALPHER 


By: /s/ Ernest M. Shalowitz 
Attorneys for Plaintiffs 
Southern ma 
Washington, D. C. 


4 [Filed October 3, 1956] 
ANSWER 
FIRST DEFENSE : 
The complaint fails to state a claim upon which relief may be 
granted, as is shown by the provisions of the Social Security Act as 
amended, the regulations of the Social Security Administration pro- 
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mulgated thereunder, the transcript of the record upon which the decision ‘ 





complained of was made, and the findings and conclusions of the Secretary 
of Health, Education and Welfare. 
SECOND DEFENSE 
The findings of fact of the Secretary of Health, Education and Wel- 
fare are supported by substantial evidence and are conclusive. 
THIRD DEFENSE < 
Answering the numbered paragraphs of the complaint, the defen- 


dant avers: 
1.,2.,3., and 4. Admitted. 
5. Denied. 


6. The defendant is without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 6 
of the complaint, except that the defendant admits that the plaintiff, 
Ruderman, on or about August 25, 1947 visited the United States Consulate a 
Office in Jerusalem and without making any mention of the Social Security 
Act or social security benefits made a general inquiry which was deemed 

+) by said Consulate Office to concern only veteran's pension to her- 

self as widow of a veteran and to her then unborn child. 

7. Defendant is without knowledge or information sufficient to form ois 
a belief as to the truth of the allegations of paragraph 7 of the complaint, 
except that defendant admits that the plaintiff Ruderman pursued said a 
inquiry further by visits to the American Consulate in Jerusalem in 1948, 
December, 1949, and September 1950. 

8. and9. Admitted. 


10. Answering the allegations in paragraph 10 of the complaint, a 
the defendant admits that the Referee made the findings alleged in the i 
first subparagraph, clauses (a) and (b) of said paragraph 10, but the defen- . 


dant denies the allegations in the second subparagraph, commencing with 
the words, "the Referee based his decision***." Further answering the 
allegations in said paragraph 10 of the complaint, the defendant specifi- 
cally denies that any regulations promulgated under the Social Security 
Act constituted or in any way purport to constitute the Office of the United 
States Foreign Service or any United States Consulate and Office of the 
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Bureau of Old Age and Survivors Insurance for foreign residents for the 


filing of applications. Defendant also specifically denies that the plain- 
tiff Ruderman made any "informal application” for social security bene- 
fits at the United States Consulate in Jerusalem. 

12. Denied. 

In accordance with the provisions of Section 205(g) of the Social 
Security Act, as amended, 42 U.S.C. A. 405(g), the defendant files herein 
as a part of this answer a certified copy of the transcript of the record 
including the evidence upon which the findings and decision complained 
of are based, which is marked Exhibit A. : 

6 WHEREFORE, the defendant having fully answered the allegations 
contained in the numbered paragraphs of the complaint, demands judg- 
ment together with the costs of this suit dismissing the complaint and 
demands judgment in accordance with Section 205(g) of the Social Security 
Act as amended 42 U.S.C. A. 405(g), affirming the decision complained 
of. 


/s/ Oliver Gasch' 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Edward O. Fennell 
Asst. United States Attorney 


[Certificate Of Service ] 


7 [Filed November 6, 1957] 
MOTION FOR SUMMARY JUDGMENT | 
Comes now the defendant by his attorney, the United States Attor- 
ney, and moves this honorable Court to grant a summary judgment in 
favor of said defendant on the ground that there is no genuine issue of 
material fact, and the defendant is entitled to judgment as a. matter of 
law. 








6 
The certified copy of the transcript, containing the entire record 
of proceedings relating to the claim of the plaintiff, Shoshanna Ruderman, 
is hereby made a part of this motion. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell - Prin. 
Asst. United States Attorney 


/s/ E. Riley Casey 
Asst. United States Attorney 


/s/ Walter J. Bonner 
Asst. United States Attorney 


[Certificate Of Service ] 


8 [Filed December 6, 1957] 
MOTION FOR SUMMARY JUDGMENT 

Plaintiffs move the Court, pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, for summary judgment in their favor on the ground 
there is no genuine issue of material fact, and the plaintiffs are entitled 
to judgment as a matter of law. 

This motion is based on the pleadings and administrative record 
filed herein. 





SPIEGLER AND ALPHER 
BY: /s/ Ernest M. Shalowitz 


Attorneys for Plaintiffs ° 
oe * * * * om 

[Certificate of Service | “ 
9 [Filed December 12, 1957] . 
ORDER . 

This cayse having come on for hearing on defendant's motion for of 


summary judgment and the plaintiff's cross-motion for summary judg- 
ment, and the Court having considered the pleadings filed herein and the 





7 : 
oral argument of counsel for the plaintiff and defendant, and the Court 
having found that there is no genuine issue of material fact and that the 
defendant, as a matter of law, is entitled to judgment herein, it is this 
12th day of December, 1957, 

ORDERED, that the plaintiff's cross-motion for summary judg- 
ment be and the same is hereby denied and the defendant's motion for 
summary judgment be and the same is hereby granted and the complaint 
is hereby dismissed with costs against the plaintiff in favor of the defen- 
dant. 


/s/ John J. Sirica 
JUDGE 


[Certificate of Service ] 


10 [Filed February 7, 1958] 
NOTICE OF APPEAL , 

Notice is hereby given this 7th day of February, 1958, that 
SHOSHANNA RUDERMAN, in her own right and as mother and next 
friend of Aaron Hanovice, an infant hereby appeals to the United States 
Court of Appeals for the District of Columbia from the judgment of this 
Court entered on the 12th day of December, 1957 in favor of defendant 
against said plaintiffs. : 


/s/ Ernest M. Shalowitz 
Attorney for Plaintiffs 
* *x *x * 


Send copy to: 


Walter J. Bonner 

Assistant United States Attorney 
United States Court House 
Washington, D. C. 
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DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
Social Security Administration 
Office of Appeals Council 


DECISION OF APPEALS COUNCIL 


In the case of Case No. CLAIM FOR: 
Shoshanna Ruderman on be- P-595 Child's Insurance Benefits 
half of 


Aaron Hanovice 


(Claimant) 


Aaron Hanovice 
Wage Earner 


066-30-5868 
(Social Security Account No. ) 


This case is before the Appeals Council on its own motion to review 
the decision rendered February 29, 1956 by Horace H. Robbins, Referee. 
The claimant and her duly appointed representative, I. J. Ruderman, were 
advised of the Council's intention to review such decision and her represen- 
tative has filed briefs and presented oral argument on the claimant's be- 
half. Evidence in addition to that which was before the referee has been 
received from the claimant and introduced in the record. Such additional 
evidence consists of affidavits of the claimant and of Meyer Machlis, both 
dated March 1,1956, a letter to the claimant from the Veterans Adminis- 
tration, dated September 17, 1947, and a carbon copy of a letter written 
on the claimant's behalf to the Veterans Administration by the Associa- 
tion of American Veterans in Palestine, dated December 21, 1947. 

The referee held that Aaron Hanovice, the posthumous child of the 
wage earner, was entitled to child's insurance benefits from October 1947 
to September 1948, both months included, and from September 1950 to 
February 1953, both months included; also that, upon filing of a proper 
written application, Shoshanna Ruderman (Hanovice) would be entitled to 
mother’s insurance benefits from October 1947 to September 1948, both 
months included. The Bureau of Old-Age and Survivors Insurance had 
previously determined that the claimant was entitled solely to child's 
insurance benefits on behalf of Aaron Hanovice, beginning with the month 
of March 1953. The claimant, in requesting a hearing, contended that, 








9 
under the special circumstances of this case, she and the child were en- 
titled to benefits retroactively by virtue of her having visited in August 
1947, after the death of the wage earner but before the birth of his son, 
the above-named child, the American Consulate General of the Foreign 
3 Service of the United States in Jerusalem, Palestine, and having 
there and then expressed orally her desire to know what her legal rights 
were with respect to benefits, pensions or other money that she might 
receive as the widow of a veteran and, likewise, what benefits her child 
might receive. The record as now constituted indicates that the claimant 
pursued this inquiry further by visits to the American Consulate in 1948, 
December 1949, and September 1950, but the Council is unable on the 
basis of the evidence presented to make a finding as to just when such 
alleged visits occurred. In sustaining the claimant's contention, the 
referee interpreted certain sections of regulations promulgated pursuant 
to the Social Security Act, as amended, to mean that an office of the 
United States Foreign Service at that time was, in effect, an office of 
the Bureau of Old-Age and Survivors Insurance for foreign residents for 
the filing of applications; and he held that the claimant, by having alle- 
gedly expressed orally her intention to claim all benefits that survivors 
of a veteran could obtain, had established as the filing date of a written 
application for social security benefits subsequently filed the date when 
such intention thus was orally expressed even though no mention of such 
benefits was made at the time. 

We believe the referee is mistaken in his interpretation of the regu- 
lations and that, in consequence, his decision is in error. Section 403. 
701(a) of the Social Security Administration's Regulations No.3, which 
was applicable at the time of the claimant's alleged visit to the consulate 
in Jerusalem, Palestine, after stating the requirement that applications 
for benefits "shall be made on such forms and in accordance with such 
instructions (printed thereon or attached thereto) as are prescribed by 
the Commissioner, " announced that the prescribed forms "may be ob- 
tained from any office of the Bureau." With regard to the place of filing 
applications, section 403. 701(e) required that they "be filed (in person, 
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by mail, or otherwise) at an office of the Bureau, or with an employee of 
the Administration who has been duly authorized to receive such appli- 
cation at a place other than such an office."" With respect to the deter: 
mination of the filing date of an application, section 403. 701(f)(2) pro- 
vided that ''an application is considered to have been filed as of the date 
the application is received at an office of the Bureau or by an employee 
of the Administration authorized to receive it." With respect to "pro- 
visions regarding Bureau records of oral or written requests for benefits 
as applications," section 403. 701(a) called attention to section 403. 701(k) 
which the referee quoted, in part, in his decision. This reference in 
section 403. 701(a) and the language of section 403. 701(k) contained no 
mention of an office of the United States Foreign Service, for it was not 
until April 14,1948, that subsections (a), (e) and (f) of section 403. 701 
were revised to authorize obtaining and filing applications outside the 
United States at an office maintained by the United States Foreign Ser- 
vice. (See Volume 13 of the Federal Register at page 1999.) An office 
of the United States Foreign Service thus, at the time of the claimant's 
inquiry, was not intended to be regarded, for any purpose, "in effect," 
as the referee has phrased it, or otherwise, as an office of the Bureau 

4 of Old-Age and Survivors Insurance. Even after the regulations 





upon which the referee relied became effective, we believe the United 
States Foreign Service, being part and wholly under the jurisdiction of 
the Department of State and thus wholly separate from the Federal 
Security Agency and its successor, the Department of Health, Education, 


and Welfare, manifestly could not, within the exercise of its proper ™ 
authority, perform functions of a bureau belonging to another Agency or * 
Department. In having in its offices and available for the use of foreign am 


residents, and in transmitting for the latter, application forms prescribed 
for old-age and survivors insurance claims, the United States Foreign 
Service, in keeping with its general functions, since April 1948, has 
simply performed a facilitating service. In essence this has been nothing ‘ 
more than the furnishing to persons requesting them blank forms relevant “ 
to the functions of another government agency and receipt of such forms, 


: 


11 
oa when executed, for the purpose of establishing their filing dates and to 
= forward them to the Bureau of Old-Age and Survivors Insurance. 


In the light of the applicable regulations cited above, and in view 
of the facts of this case as shown by the record, it is the finding of the 
Appeals Council that the claimant at no time prior to September 28, 1953, 
either directly or indirectly, expressed to the Bureau of Old-Age and 
Survivors Insurance an intention to claim social security benefits for 
herself or on behalf of her child, Aaron Hanovice. It follows, and is our 
further finding, that the claimant's application for benefits may be 
deemed to have been filed no earlier than September 28, 19 53. 

It should be noted, however, that even were the referee not in error 
in construing the claimant's general inquiry of the American Consulate 
General in Jerusalem in August 1947 to be an informal application for what- 
ever survivors insurance benefits might be payable under the Social 
Security Act, he then would have been in error in disregarding the effect 
of the Appendix to Subpart G of Regulations No.3 on the resulting informal 
disallowance of such application and the claimant's failure to proceed 
further with her claim until she specifically sought social security bene- 
fits on September 28,1953. It seems clear to us that if the claimant's in- 
quiry, in which no mention was made of social security benefits, may be 
regarded as a request or application for such benefits, then the response 
of the employee of the consulate, even though not referring to or specify- 
ing social security benefits, must be considered a disallowance of such 
request for benefits. The regulation referred to above provides that 
“informal disallowances of a request for benefits or a lump-sum" may not 
be reopened after a lapse of four years except for causes not here present. 
Finality, thus would have attached to the so-called "informal disallowance" 
of August 1947 in August 1951, and such disallowance could not have been 
reopened upon the claimant's presumed request therefor on September 28, 
1953; the Appeals Council would so find were it not for its prior finding 
that no informal application or benefit request was in fact filed in August 
1947. Such also would be our finding with respect to any visit by the claim- 
ant to the American Consulate which may have occurred before September 
29, 1949. 





ee 
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There are other aspects of this case which require mention be- 


cause of the probability that the referee fell into further error in applying 
the pertinent provisions of law to the facts as he found them. Thus, while 
he found that the wage earner could be deemed to have died a fully in- 
sured individual under section 210(a) of the Social Security Act as amen- 
ded in 1946, he failed to note that this subsection, (a), was rendered in- 
operative by the provision in subsection (b)(1) that "If any pension or 
compensation is determined by the Veterans’ Administration to be payable 
on the basis of the death of any individual referred to in subsection (a) of 
this section, any monthly benefits or lump-sum death payment payable 
under this title with respect to the wages of such individual shall be deter- 
mined without regard to such subsection (a)."" Benefits have been deter- 
mined payable by the Veterans' Administration on the basis of the death 
of the wage earner, so it would seem that subsection (a) of section 210 
must now be wholly disregarded regardless of what the result might have 
been in August 1947 had application been filed at that time. 

Moreover, subsection (b)(2) of former section 210 provided that, 
upon notification by the Veterans’ Administration that it had made "an 
adjudication that any pension or compensation is payable under any law 
administered by it, by reason of the death of any such individual” the 
Federal Security Administrator, now Secretary of Health Education, and 
Welfare, "shall certify no further benefits for payment." The Veterans’ 
‘Administration has made the adjudication contemplated by the foregoing 
and has so notified the Secretary. The Secretary, therefore, would be with- 
out authority to certify any payments, and if, notwithstanding, he should 
certify, the resulting payments would be immediately erroneous and the 
claimant would be under an immediate liability to repay them to the United 
States. 

Were it assumed that the referee was correct with respect to the 
foregoing matters and that the claimant-child is entitled to monthly bene- 
fits from October 1947 through September 1948, it still would not follow, 
as the referee found, that the entitlement which terminated in October 
1948 would be revived automatically in September 1950 when section 217(a) 








13 
of the Act, as then amended, became effective. Subsection(a)(2) of such 
section 217 specifically directs the Secretary to make a decision "upon 
application for benefits or a lump-sum death payment on the basis of the 


wages and self-employment income of any World War II veteran." (Under- 
scoring added.) We doubt that benefit entitlement under this provision 

of the law could possibly stem from a former entitlement which had ex- 
pired almost two years previously or that it could possibly arise other 
than as specifically set out in the law, that is, by "application." In view 
of the provisions of section 202(j)( 1) and (2) of the Act as amended, an 
application for benefits first payable for September 1950 would have had 
to be filed no earlier than June 1950 nor later than March 1951. As noted 
above, however, no effort was made to file an application until Septem- 
ber 28, 1953. : 

The Council has considered the able briefs submitted by the claim- 
ant’s representative and the alternative conclusions he has proposed. In 
the light of the entire record and reasons stated above, however, his pro- 
posals are hereby denied and it is the decision of the Appeals Council 
that the claimant is not entitled to mother's insurance benefits for any 
period and that Aaron Hanovice is not entitled to child's insurance bene- 
fits for any month prior to March 1953. The decision of the referee is 
hereby reversed. 
OFFICE OF APPEALS COUNCIL 


/s/ Joseph E. McElvain 
Chairman 


Date: June 7, 1956 
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EXHIBIT 16 


Mrs. Shoshanna Hanovice 
61 Nahmanie Street 
Tel - Aviv. 19th August, 1947. 
American Consulate General 
Jerusalem. 


Sir: 

My husband, Aaron Hanovice, U.S. Citizen and a veteran of the 
last war was killed by Arab riotors on 14 August, 1947, while driving a 
truck. : 


OO dere 
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I should like to be advised by your office concerning several vital 
problems which confront me and I shall be grateful if you will accord 


me an appointment at earliest convenience. 


Very truly yours, 


(Mrs. ) Shoshanna Hanovice. 


81 EXHIBIT 17 


THE FOREIGN SERVICE 
OF THE 
UNITED STATES OF AMERICA 


American Consulate General, 
Jerusalem, Palestine. 


August 21, 1947. 
Dear Mrs. Hanovice: 

I have received your letter of August 19,1947, in which you re- 
quest an appointment in connection with the death of your husband, 
Aaron Hanovice, on August 14, 1947. 

If you can come to Jerusalem on Monday, August 25, 1947, I shall 
be glad to see you at 11:00 A.M. on that day. 


Came with: ' - Discharge Document: Very truly yours, 
Sgt. Ruderman Aaron Hanovice 
Mr, Ruderman 10675586 /s/ William J. Porter . ) 
358th QM Service Cops ; ‘ r 
Tel Aviv 15 Nov. °45 American Consul 
Mrs. Shoshanna Hanovice, by 2 1/2 mos. - 
Clyde D. Keith 


61 Nahmanie Street, 
Tel-Aviv, Palestine. 


a 


‘ 


é 





82 EXHIBIT 18 
THE FOREIGN SERVICE < 
OF THE 3 } 
UNITED STATES OF AMERICA American Embassy, 
Consular Section, : 
Tel Aviv, Israel. - 


September 8, 1955 





Mr. L J. Ruderman, 
201 Berger Building, 
Pittsburgh, Pa. 


Dear Mr. Ruderman: 

The receipt is acknowledged of your letter of August 8, 1955 
concerning claimed benefits of your sister-in-law, Mrs. Shoshanna 
Ruderman, widow of Aaron Hanovice, an American citizen who died in 
August 1947. You state that shortly after her husband's death Mrs. 
Ruderman applied to the Consulate General in Jerusalem for any and 
all rights and financial benefits that might be due to her. You are 
interested in learning the date of that application, action taken, and 
whether Mrs. Ruderman was accompanied at the time. : 

The files of the Jerusalem Consulate General which were for- 
warded to Tel Aviv, reveal that on August 19,1947 Mrs. Hanovice wrote 
to the Consulate General and requested an interview. On August 21, 1947 
an invitation was extended to her to visit the Consulate General on 
August 25,1947. There is a note on the letter (not initialled) that she 
came with Sgt. Ruderman and with Mr. Ruderman. REET for 
veteran's pension was made. 

Mrs. Shoshanna Ruderman is in frequent touch with this office and 
has the above information. 

If the Embassy can be of further asistance to you in this or any 
other matter at any time please do not hesitate to write. | 

Very truly yours, 


/s/ Clarence J. McIntosh 
American Consul 


EXHIBIT 19 
AFFIDAVIT 


City of Aberdeen 
County of Harford 
State of Maryland 


Before me, the undersigned authority, personally appeared Maurice 
Ruderman, who being duly sworn according to law, deposes and says 


as follows: 
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That he is a brother-in-law of Mrs. Shoshanna Ruderman (formerly Mrs. 
Shoshanna Hanovice) who is claiming certain benefits under the Social 
Security Law. 
Deponent further avers that on August 25, 1947, he, together with Mrs. 
Shoshanna Ruderman (then Mrs. Shoshanna Hanovice) and Aaron Ruder- 
man, a brother of the deponent who later married the said Mrs. Shoshanna 
Hanovice, appeared in person at the office of the United States Consulate, 
in Jerusalem, pursuant to an exchange of letters between Mrs. Shoshanna 
Hanovice and the United States Consulate. 
At the meeting with the consulate representative, the said Mrs. Hanovice 
informed and advised the consul that she was a widow of Aaron Hanovice 
and that said Aaron Hanovice was a United States citizen who had served 
in the United States Army and was honorably discharged therefrom on 
November 15,1945, and she informed the consulate representative that 
her said husband was killed by Arab rioters on August 14, 1947; she ex- 
hibited to the consulate representative the United States Army Discharge 
Papers of her deceased husband, which was stained with his blood, anda 
record of her marriage to him. Said Mrs. Hanovice further informed the 
consulate representative that she was pregnant and was expecting a child 
within the next two and one-half months. 
After having informed and advised the said United States consulate 4 
representative of the aforementioned facts and circumstances, said Mrs. 





Hanovice then inquired of the consulate representative as to what her legal 
rights were with respect to the various benefits, pensions or other moneys 


she may be eligible to receive by virtue of her being a widow of a United = 
States citizen who had honorably served in the United States Army, and by 
virtue of her becoming the mother of his posthumously born child. - 


Mrs. Hanovice further informed the said United States consulate represen- 

tative that she was unaware of the law or laws which pertained to all her 

legal rights and that she was applying to the office of the consulate for 

the purpose of making application for each and every right and benefit ° 
that she may be entitled by virtue of the foregoing facts and circumstances, - 
and that she was relying on him to take all necessary steps for the purpose 
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of securing to her all benefits to which she may be entitled both on her 
own behalf and on behalf of the yet unborn child. He assured her that 
all proper procedures would be taken to assist her, to the end that she 
and the child would receive every and all benefits to which they were 
legally entitled. 


Whereupon tie interview ended. 


Deponent avers that the foregoing statement is true and correct to the 
best of his knowledge and belief. | 


/s/ Maurice Ruderman 
[JURAT dated February 6, 1956. ] | 


86 5870 EXHIBIT 21 
22nd., Sept., 1948 
ASSOCIATION 3 


Veterans Administration 
Branch Office No. 2 

346 Broadway 

New York, 13, New York 


ia Re: NY8 BB 


XC - Pending 
Hanovice, Aaron 


Sir, 


The following applications were filed with your office by letter 
of 2ist., Dec., 1947. : 
a) For pension or compensation for the widow and child 
VA Form 8 - 534 | 





« 
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b) For Burial allowance VA Form 530. 
Since said date no answer has been received by the widow or this 


office. 
May we request that you give the 2 applications your attention. 
Very truly yours, | 
Association of American Veterans in Palestine 


By M. Machlis, 
Sec'y - Treas. 
87 EXHIBIT AC-1 
CASE NO. P-595 © 
AFFIDAVIT 


MEYER MACHLIS, being duly sworn, deposes and says: 

1. Iam an advocate duly licensed to practice in all the Courts of 
Israel with law offices at 15 Rothschild Blvd. Tel-Aviv. 

2. In 1946 Veterans of the U.S. Armed Forces who were then re- 
siding temporarily or otherwise in Palestine, formed an Association 
known as "ASSOCIATION OF AMERICAN VETERANS IN PALESTINE". 
The Association was organized under the laws of Palestine and its Regu- 
lations duly filed with the Government as provided by law. | 

3. The chief object for which the Association was formed was to 
protect the interests of the members as Veterans of the U. s. Armed 
Forces and to secure for them and their families all benefits to which 
they were entitled and to represent them before the Veterans Adminis- 
tration and the American Consulate at Jerusalem and in all respects to 
serve the Veterans living in Palestine as ''The American Legion", the 
Veterans of Foreign Wars and other Veteran Organizations serve their 
members in the U.S.A. | 

4. Asa lawyer of the State of New York and of Palestine and hav- 
ing served in the Judge Advocates Office in the Air Force, I took an | 
active part in organizing the Association and became its first President. 
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5. The Association was organized with the tacit consent and ap- 
proval of the American Consulate with whom it maintained constant re- 
lations. 

6. One of the 1st tasks that the Association set before itself was 
to acquire surplus U.S. Army vehicles remaining in Egypt for its mem- 
bers. Lorries were then in great demand and the ownership of the Lorry 
insured a livelihood. With the assistance of the American Consulate at 
Jesusalem vehicles were obtained. 

7. Another task the Association undertook was to encourage its 
members to keep their National Service Life Insurance Policies in force. 

8. The above details are given so that a clear picture of the iden- 
tity and activities of the Association may be obtained. 

9. When Aaron Hanovice, member of the Association, was killed 
on 14 August 1947, his widow, Shoshanna, came to me as President of 
the Association to assist her in getting all the benefits she was entitled 
to get under the Laws of the U.S.A. 

10. The Association notified the American Consulate at Jerusalem 
and the Veterans Administration at Washington, D.C. of the death of Aaron 
Hanovice and requested information of all benefits obtainable. 

11. On Sept. 17,1947, a letter was received from the VA addressed | 
to Mrs. Shoshanna Hanovice, c/o Association of American Veterans in 
Palestine offering "assistance in applying for benefits" to which she might 
be entitled. The original of said letter is hereby enclosed. 





88 12. Considerable correspondence took place between the VA and 
the Association concerning rights of the widow to burial allowance: to * 
allowance for the post-humos birth of the 29 Oct. 1947 and to any other < 
benefits to which she might be entitled. . 
13. Among the letters is one dated 21 Dec. 1947, a copy of which 


is hereby attached, requesting "pension or compensation for the widow 
and child” (see para.1la). The intention and meaning here is clear that 
all benefits are intended of whatsoever nature. | 

14. The Association never expressly demanded "security benefits" re 
for the widow, but it did ask and intend that the Veterans Administration 
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give the widow full information on all the benefits the widow was entitled. 

15. Mrs. Shoshanna Hanovice, now Mrs. Ruderman, seeking _ 
guidance, visited the offices of the Association in Tel-Aviv after the birth 
of her son two or three times a week. I referred her also to the Ameri- 
can Consulate in Jerusalem for information on her rights. ‘It was then a 
very dangerous trip and required a convoy with armored car protection 
to travel to Jerusalem. Special permits had to be obtained to get a place 
in the convoy late in 1947 and during 1948. After May 1948, the trip to 
Jerusalem was denied to civilians altogether. Thus, Mrs. Ruderman did 
not have the full benefit of the assistance and information of the Ameri- 
can Consulate. Neither did the Association, so that both the widow and 
the Association were ignorant of the social security benefits involved. 
The correspondence with the VA did not disclose the availability of these 
benefits. 7 

16. This affidavit is made to corroborate the fact that Mrs. 
Ruderman applied to the Association and through the association to the 
VA and American Consulate for each and every benefit she was entitled 
and that the Association intended to help the widow, to obtain all benefits. 
Only the serious situation which developed in 1947 (which in fact led to the 
killing of Aaron Hanovice) and in 1948 prevented the Association and the 
widow from learning of the social security rights to which she was entitled. 


Swom to before me thid _ day of February 1956. /s/ Meyer Machlis 


Advocate. 
[ Seal - EMBASSY OF THE UNITED STATES ) ,, , 
OF AMERICA - Tel Aviv, Israel ) {For the contents of this document I 
Subscribed and sworn to before me this 1 day of March, 1956 assume no responsibility 


/s/ Clarence J. McIntosh 


Service No, 1488 - Item No, 24 - Fee J 
American Consul ] 
89 VETERANS ADMINISTRATION | 
Branch Office # 2 
346 Broadway 
New York 13, N. Y. 
Mrs. Shoshanna Hanovice September 17, 1947 


c/o Association of American Veterans in Palestine XC-Pending 


a Wik HANOVICE, Aaron 
ve oe or HANOVICE 
Dear Mrs. Hanovice: 


The Veterans Administration has learned with regret of the death of the 
above named veteran and is taking this opportunity to offer assistance in 


rr re 
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applying for benefits to which you may be entitled. 


Under the laws now in effect death compensation or pension may be pay- 
able to the widow and children of a veteran whose death was due to a 
disease or injury incurred in or aggravated by his active military or 
naval service. Death pension may also be payable under certain condi- 
tions, regardless of the cause of death, to the widow and children of a 
veteran who rendered service during either the Indian Wars, the Civil 
War, the War with Spain (including the Philippine Insurrection and the 
Boxer Rebellion), World War I, or World War II. Pension is not payable 
in the case of a veteran of World War I or World War II whose death was 
not due to service if the annual income of a widow or a child exceeds 

$1, 000, or the annual income of a widow with a child or children ex- 
ceeds $2, 500. 

The filing of a claim does not necessarily mean that the benefits applied 
for will be allowed, but if you desire to submit an application the enclosed 
form should be completed in accordance with the instructions printed 
thereon and returned to this office. You may write to this office or contact 
any Veterans Administration office for assistance in the preparation of 
your claim. 

You are assured that upon receipt of your claim it will be given careful 
consideration and you will be informed of any additional evidence required. 
All correspondence relative to this case should be addressed to this office 
and should show the veteran's name and XC number given above, to permit 
prompt identification. 


Note: you will be subsequently Very truly yours, 
advised concerning National 
Service Life Insurance. ame woe Powers 


Encl. Form 8-534 Claims Service 
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90 ASSOCIATION OF AMERICAN VETERANS IN PALESTINE 
Tel-Aviv, P.O.B. 2411 





21st December, 1947. 





Veterans Administration 
Branch Office No. 2, 
346 Broadway, 

New York 13, N. Y. 


Ma Be. re: NY8BB 
XC - Pending 
Hanovice, Aaron. 
Sir: 


On behalf of Mrs. Shoshanna Hanovice, widow of Aaron Hanovice, 
who was a member of our Association, we file herewith 2 applications: 

a. For pension or compensation for the widow and child, 

VA Form 8-534. . 

b. For Burial allowance, VA Form 530. 

We point out the following facts: 

1. Aaron Hanovice was killed by rioting Arabs on Aug. 14, 1947, 
on border of Jaffa-Tel-Aviv. : 

2. The deceased left his widow Shoshanna who was then pregnant 
and who has since on 29 October, 1947, given birth to a son, named, 
Aharon. | 

3. The deceased left no funds or property and had earned his 
livelihood as a truck driver. He was killed when he was stoned, dragged 
out of his truck, shot by a machine gun and his truck burned. 

4. At the urgence of this Association the deceased at time of his 
death was about to renew his NSLI but due to Foreign Exchange difficulties 
neglected to pursue the matter to completion although he had already 
applied for a form from Barclays Bank but had not yet filed it. 

5. No Death Certificate of the Health Department of the Palestine 
Government can as yet be obtained due to the fact that the deceased met 


his death by violence and no Government hearing has as yet taken place 
on the matter. Under present disturbing conditions the Health Department 
declines to state when such a hearing may take place. In lieu thereof, a 
certificate of the City of Tel-Aviv, Burial Association is supplied. 
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6. The funeral expenses represented by the invoices, attached 
to the application amount of LP. 27.100 or $108.40 but do not cover cost 
of headstone & transportation which is LP. 47 or $ 188. 
91 7. The following documents are herewith attached: 
1.a. Application for Pension to which are attached Photostatic 


copy of Report of Change of Status, W D AGO Form No. 641. 


Photostatic Copy of Certificate of Honorable Discharge. 
Photostatic copy of Certificate of Marriage. 

ms ot oe a " Birth of Ahron. 
Certificate of Death and Translation. 


ope so 


2. Application for Burial Allowance to which are attached 
following invoices. 


a. Burial plot - LP. 18.000 or $ 72.00 
b. Printing funeral notices 2.825 11.30 
c Posting ° . 900 2.00 
Municipal Fees & Stamps o2td 1.10 
Transportation to and from 
cemetery. 5. 500 22.20 
Total 27.100 $ 108.40 
We shall be grateful if you will grant the applications. 
' Very truly yours, 
ASSOCIATION OF AMERICAN VETERANS 
IN PALESTINE 
as listed in By 
para 7 above. Meyer Machlis, Sec'y-Treas. 
12 Enclosures 
92 EXHIBIT AC-2 
AFFIDAVIT CASE NO. P- 595 


SHOSHANNA RUDERMAN, being duly sworn, deposes and says: 

1. I reside at 16 Yahlom St. Ramat-Gan, Israel. 

2. On 14 August 1947, my 1st husband (I have since remarried) 
was killed by Arab rioters while driving a truck in Palestine. The truck 
which was demolished was originally purchased by my husband from 
surplus U.S. Army stock in Egypt. The "Association of American 
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Veterans in Palestine” with the help of the American Consulate in 
Jerusalem assisted in making the surplus Army stock available for 
the members of the said Association resident in Palestine. . 

3. At the time of the death of my husband, I was in the 7th 
month of Pregnancy. 

4. About a month after the above event, I went to Jerusalem in 
the compzay of Maurice Ruderman and Aaron Ruderman and had an inter- 
view with the American Consulate at Jerusalem. I notified the American 
Consul. that my husband had been killed, that I was about to give birth 
and that I wanted him to secure for me all the benefits to which I was 
entitled as the widow of an American Veteran, and also any benefits 
which the child to be born would be entitled to receive. The Consul re- 
plied he would write to Washington and advise me. 

9. I also applied to Advocate Meyer Machlis as Sresident of the 
" ASSOCIATION OF AMERICAN VETERANS IN PALESTINE" to ascertain 
for me all the benefits to which I and the child are entitled to receive. I 
saw Mr. Machlis about the matter almost weekly both before and after 
the birth of my son, Aaron Rony, which took place on 29 Oct. 1947. 

6. In Dec. 1947 it became impossible to travel to Jerusalem with- 
out military convoys due to Arab opposition and this situation continued 
until 1949. | 

7. The American Consulate opened an office at Tel-Aviv in 1948 
and I was at this office several times for information concerning my bene- 
fits and each time it was stated that the matter was being taken care of. 

8. I married again on 10 Nov. 1949 and I accompanied my husband, 
Aaron Ruderman, an American citizen, to the American Consulate to 
notify him of our marriage and again at the time I applied for information 
concerning my benefits and those due to my child, Aaron Rony. During 
all this time in, Palestine was in a state of war and I never could get a 
definite statement of the benefits to which my son was entitled to receive. 

9. I made several further visits to the American Consulate in 
December 1949. It was my purpose during these visits to remind the 


Consul to take steps to secure for me and Aaron Rony such rights and 
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benefits as we are entitled to receive. I did not particularly mention 
"social security" for I had no knowledge of what my rights were. I 
asked for all my rights including social security and relied on the Ameri- 
can Consul to take care of me. 

10. For some reason neither the "ASSOCIATION OF AMERICAN 
ee "one IN PALESTINE" nor the Veterans Administration in Washing- 
ton with whom the Association was in constant communication nor the 
American Consulate in Tel-Aviv informed me that my son is entitled to 
Social Security benefits. Yet because I was in ignorance of any parti- 
culars my demand was always for "all benefits". I am not at fault that 
I was not informed. Of course my residence abroad made such know- 

93 ledge difficult - especially during the turbulent years of 1948 
and 1949. 

11. I saw the American Consul on or about the 25 September 1950, 
about a month after the birth of my 2nd son and I had an interview with 
him about the status of my 2nd son and also spoke to him about rights of 





my ist son. 

12. The American Consul at no time mentioned the fact that my 
son was entitled to Social Security benefits. I am of the opinion that he 
did not know and that Washington failed to inform him. I naturally re- 
lied on the Consul to protect the rights of the child and to secure to him | | 
all the benefits he was entitled to receive. It did not occur to me that ; 
the Consulate would fail and omit to file for me or at least advise me of | 
the Social Security Rights of my son. I surely would have done so had I 
been so advised. If I did not, it was because I relied on the American 
Consulate as_ stated above to inform me of all the rights of my son and 
to help me secure them for him. 

13. I make this affidavit in support of an application to waive 
the delay in making application for Social Security and not to prejudice 
my son, Aaron Rony, for the omission of others. 


” /s/ Shoshanna Ruderman. \ 
[Embassy of the United States of America) go 


Tel Aviv, brael ) [For the Contents of this Document 
Subscribed and sworn to before me this lst day I assumed no rezponsib{lity, 

of March, 1956 - Service No, 1484 

Item No, 24- Fee J Clarence J, Mcintosh 


American Corsul J 
(Seal: Embassy of the United States of America 
Tel Aviv, Israel] 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. Under Social Security regulations, in effect in 1947, perti- 
nent to claims for benefits, may a Consulate of the United 
States be construed as an office of the Bureau of Old Age and 
Survivors insurance? 

2. Did not these regulations provide for the obtaining and 
filing of written applications for such benefits from an office of 
the Bureau only? 

3. Did not these regulations provide, in the liberal setting 
of filing dates of written applications, that the date of an oral 
inquiry at a Bureau office alone should govern? 

4, Under Social Security regulations in effect in 1948 perti- 
nent to claims for benefits, is it not true that while a written 
application for such benefits could have been obtained from 
and filed at a Consulate, no written application was ever ap- 
plied for or filed by appellant at such Consulate in 1948, or at 
any Bureau office. 

5. Is it not true that no written application was ever filed 
by appellant until February 15, 1954? 

6. Is it not true that under the amended 1948 regulations no 
change was made regarding the place where oral inquiries were 
to be made, namely, a Bureau office alone, in determining the 
filing dates of written applications? 


(1) 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,383 


SHOSHANNA RUDERMAN, ET AL., APPELLANTS 
v. 


Marion B. Fousom, Secretary, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants brought action in the District Court pursuant 
to section 205(g) of the Social Security Act, as amended, 42 
U.S.C. A. § 405(g), to review a final decision of the Secretary 
of Health, Education, and Welfare (J. A. 1). Final decisions, 
within the meaning of section 205 (g) of the Act, are rendered 
for the Secretary by the Office of Appeals Council. (See 20 
C.F. R. § 408, 710 (e).) 

The deceased wage earner, Aaron Hanovice, a United States 
citizen living abroad, had never been engaged in any employ- 
ment covered by Title II of the Social Security Act (Adm. R. 
40). He had, however, served in the United States Army 
from October 31, 1943, to the date of his honorable discharge, 
November 15, 1945 (Adm. R. 20, 66, 71). He was killed by 
Arabs on August 14, 1947 (Adm. R. 58, 80), leaving a wife 
and posthumous child, born October 29, 1947 (Adm. R. 20, 


(1) 
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59,65). Mrs. Hanovice subsequently remarried on November 
10, 1949 (J. A. 27, Adm. R. 92), and her name as set forth 
in the Complaint, is now Ruderman (J. A. 1). 

After the death of her first husband, Mrs. Ruderman re- 
quested, and received, an interview at the American Con- 
sulate General of the Foreign Service of the United States 
in Jerusalem, Palestine (J. A. 13-14, Adm. R. 80-81). She 
appeared at the Consulate on August 25, 1947, and inquired 
“as to what her legal rights were with respect to the various 
benefits, pensions, or other moneys she may be eligible to 
receive by virtue of her being a widow of a United States 
citizen who had honorably served in the United States Army, 
and by virtue of her becoming the mother of his posthumously 
born child” (J. A. 16, Adm. R. 83). Mrs. Ruderman’s own 
affidavit is to the same effect (J. A. 26-28, Adm. R. 92). 
Following this visit to the Consulate, the record indicates that 
she continued to pursue this inquiry by additional visits to 
the Consulate in 1948, December 1949, and September 1950 
(J. A. 8, 27-28, Adm. R. 2, 92-93). After her initial visit, Mrs. 
Ruderman contacted the Veterans Administration in this coun- 
try (J. A. 17, 21, 23-24, Adm. R. 86-87, 89-90), and benefits 
subsequently accrued to this appellant and her child (Adm. 
R. 20-22). No application for any Social Security (old age 
and survivors insurance) benefits was made. 

On September 28, 1953, appellant Ruderman’s brother-in- 
law and personal representative (Adm. R. 30), one I. J. Ruder- 
man, made oral inquiry at a Bureau office in Pittsburgh, con- 
cerning such social security benefits. Mrs. Ruderman, on 
November 12, 1953, executed an “Application on Behalf of 
Child for Survivors Insurance Benefits” (section 202(d) of 
the Act, 42 U.S.C.A. 402(d), at Tel Aviv, Israel, which 
application was received and stamped filed on February 15, 
1954, at the Bureau of Old-Age and Survivors Insurance Dis- 
trict Office, located at Pittsburgh, Pennsylvania (Adm. R. 
58-61). No application for Mother’s (Widow’s) Insurance 
Benefits was filed pursuant to section 202(g) of the Act, 42 
US.C.A. §402 (g). On February 8, 1955, an award of 
“child’s insurance benefits” was made to appellant Ruderman 
for her child, Aaron Hanovice, effective with the month of 
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August 1953 (Adm. R. 76). (Under law then existing, benefits 
could be made retroactive to six months prior to the month 
(February 1954 here), in which the application for benefits 
was filed. Section 202(j) of the Act, 1950 Amendments, 42 
U.S.C. A. § 402 (j)). 

Mrs. Ruderman was dissatisfied with this award, and 
through her representative, requested the Bureau to reconsider 
(Adm. R. 69). The Bureau agreed to a reconsideration of the 
matter, as a result of which, the benefits were made retroactive 
to March 1953 (Adm. R. 72). This determination was ar- 
rived at by fixing the filing date of the written application 
(Febuary 1954) as September 1953, the date of the oral inquiry 
by appellant Ruderman’s representative. such action being 
provided for in the social security regulations 20 C.F.R. 
403.701(K). The September 1953 date was then made six 
months retroactive under Section 202(j) of the Act, 1950 
Amendments, 42 U.S.C.A. §402(j), as set forth above. 
Mrs. Ruderman remained dissatisfied. 

Through her representative, I. J. Ruderman, she requested 
a hearing before a referee of the Office of Appeals Council. 
Social Security Administration (Adm. R. 28, 29), claiming 
“mother’s insurance benefits as well as more retroactive child’s 
insurance benefits’ (Adm. R. 29). The hearing was held 
on February 9, 1956, at which her representative was present 
and offered evidence (Adm. R. 32-86). On February 29, 1956. 
the decision of the referee was issued (Adm. R. 19-25). The 
referee held, in effect, that under the social security regulations 
in existence on August 25, 1947 (the date of Mrs. Ruderman’s 
first visit to the Consulate and her first oral inquiry regarding 
benefits to which she and her child to be born would be en- 
titled as a result of her husband’s death), she was entitled to 
benefits from that date and not the date of March 1953 as de- 
termined by the Bureau (Adm. R. 24). The referee, there- 
upon, decided (Adm. R. 25): The Child was entitled to retro- 
active benefits from October 1947 (the month in which he was 
born) through September 1948, and Mrs. Ruderman, upon 
filing of a proper application, to mother’s insurance benefits for 
the same period; that neither child nor mother was entitled 
to social security benefits from October 1948 through August 
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1950 due to the fact that benefits were being then derived 
from the Veterans Administration, and that under regulations 
then in existence, benefits could not be accepted from both 
Veterans Administration and Social Security sources; that the 
child was entitled to social security benefits from September 
1950 to February 1953, since a liberalization of the 1950 
Amendments to the Social Security Act allowed for benefits to 
be paid from both Veterans Administration and Social Se- 
curity sources, but that Mrs. Ruderman was entitled to no 
further mother’s insurance benefits beyond the 1947-1948 
period since her remarriage on November 10, 1949, curtailed 
such’ payments under the law, section 202(g) of the Act, 42 
US.C.A. § 402(g). 

On March 26, 1956, the Office of Appeals Council, notified 
Mrs. Ruderman that it was reviewing the decision of the 
referee on its own motion (pursuant to 20 C. F. R. § 403.710 
(b)) (Adm. R.17). Appellant Ruderman, through her repre- 
sentative, I. J. Ruderman, having been so advised, filed briefs 
and presented to the Appeals Council further evidence in ad- 
dition to that received by the referee (Adm. R. 7-18, J. A. 21- 
28, Adm. R. 87-93). On June 7, 1956, the Appeals Council 
issued its decision, reversing the decision of the referee, and 
affirming the decision of the Bureau (J. A. 8-13, Adm. R. 2-6). 
On the same date, she was advised of her right to seek relief 
in the District Court pursuant to section 205(g) of the Act, 
42 U.S.C.A. § 405(g) (Adm. 1). 

Following this advice, Mrs. Ruderman filed a Complaint 
(J. A. 1) in the District Court in her own right and as mother 
and next friend of Aaron Havovice, alleging that “the decision 
of the Appeals Council, acting for the defendant, was arbitrary, 
capricious, and constitutes an interpretation and application 
of law contrary to the applicable Social Security Act and regu- 
lations promulgated pursuant thereto” (J. A. 3). Subse- 
quent to the filing of his answer, appellee, on November 6, 
1957, filed a motion for summary judgment (J. A. 5-6). On 
December 6, 1957, appellants filed a cross motion for similar 
relief (J. A. 6). Following oral argument, an order of the 
District Court was filed on December 12, 1957, granting ap- 
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pellee’s motion, and denying the motoin of appellant (J. A. 6- 
7). This appeal followed. 


STATUTES INVOLVED 


20 Code of Federal Regulations § 403.701, 1947 Ed. reads in 
pertinent part: 


“§ 403.701 Filing of applications and other forms— 

(a) Prescribed application forms. 

Applications for benefits and lump sums shall be 
made as provided in the regulations in this part. Ap- 
plication shall be made on such forms and in accord- 
ance with such instructions (printed thereon or attached 
thereto) as are prescribed by the Commissioner. The 
prescribed forms may be obtained from any office of 
the Bureau. See paragraph (K) of this section for 
provisions regarding Bureau records of oral or written 
requests for benefits as applications. 


* * * * * 


“(e) Place of filing applications. 

Applications for benefits and lump sum shall be filed 
(in person, by mail, or otherwise) at an office of the 
Bureau, or with an employee of the Administration who 
has been duly authorized to receive such applications 
at a place other than such an office. 

“(f) Time of filing applications for benefits. 


+ + + * * 


“Except as otherwise provided herein, an application 
is considered to have been filed as of the date of the 
application is received at an office of the Bureau or by 
an employee of the Administration authorized to re- 
ceive it. 

“(k) Bureau record of request for benefits or lump 
sum as application. 

When a person orally or in writing expresses to the 
Bureau an intention to claim benefits or a lump sum, 
and it appears that such person is not eligible or that 
eligibility is so doubtful that the taking of an applica- 
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tion upon a prescribed form would not be warranted, 
the Bureau shall advise such person and shall also 
advise him that if he desires he may file an application 
on a prescribed form to obtain a formal adjudication 
of his rights. Where an application on a prescribed 
form is not then filed because of doubtful eligibility, 
the Bureau shall make and maintain in its files a writ- 
ten record of the expressed intention to claim benefits 
or a lump sum, in all cases in which some possibility of 
entitlement exists, even though remote. If it is later 
found that such person was eligible for benefits or a 
lump sum at the time the record was made, this record 
shall, except where such person otherwise indicates, 
be deemed an application filed with the Bureau as of 
the date it is made: Provided, That an application on a 
prescribed form is also furnished to the Bureau. There- 
after, adjudication shall proceed as in other cases. 
“Where a person orally or in writing expresses to 
the Bureau an intention to claim benefits or a lump 
sum... and applications on prescribed forms are 
not filed by such persons, such persons on whose 
behalf the claim is made shall be named on the 
Bureau record. In the event it is later found that such 
persons were eligible at the time the record was made, 
_ this record shall, except where such persons otherwise 
indicate, be deemed an application, filed with the 
Bureau as of the date it is made: Provided, That an 
application on a prescribed form is also furnished to 
the Bureau. Thereafter, adjudication shall proceed as 
in other cases.” 


20 Code of Federal Regulations § 403.701, 1949 Ed. reads in 
pertinent part: 


“(a) Prescribed applications forms. 

Applications for benefits and lump sums shall be 
made as provided in the regulations in this subject. 
Application shall be made on such forms and in accord- 

- ance with such instructions (printed thereon or attached 
thereto) as are prescribed by the Commissioner. The 
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prescribed forms may be obtained from any office of the 
Bureau and from any office maintained outside the 
United States by the United States Foreign Service. 
See § 403.701 (k) for provisions regarding Bureau 
records of oral or written requests for benefits as ap- 
plications. 


* * * * * 


“(e) Place of filing applications. 

Applications for benefits and lump sum payments 
shall be filed (in person, by mail, or otherwise) at an 
office of the Bureau, or with an employee of the Ad- 
ministration (now Department of Health, Education 
and Welfare) who has been duly authorized to receive 
such applications at a place other than such office; or, in 
cases of applicants who are not residing in the United 
States, such applications may be filed at an office main- 
tained outside the United States by the United States 


_ Foreign Service. 


“(f) Time of filing applications. 

%* * * * *% 

Except as otherwise provided herein, an application 
is considered to have been filed as of the date the ap- 
plication is received at an office of the Bureau or by an 
employee of the Administration authorized to receive 
it or, in cases of applicants who are not residing in the 
United States, at an office maintained outside the 
United States, by the United States Foreign Service. 

“(k) (1) Bureau record of request for benefits or 
lump sum as application. 

When a person orally or in writing expresses to the 
Bureau an intention to claim benefits or a lump sum, 
and it appears that such person is not eligible or that 
his eligibility is so doubtful that the taking of an appli- 
cation upon a prescribed form would not be warranted, 
the Bureau shall so advise such person and shall also 
advise him that if he desires he may. file an application 
on a prescribed form to obtain a formal adjudication of 
his rights. Where an application on a prescribed form 
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is not then filed because of doubtful eligibility, the Bu- 
reau shall make and maintain in its files a written rec- 
ord of the expressed intention to claim benefits or a 
lump sum, in all cases in which some possibility of en- 
titlement exists, even though remote. If it is later 
found that such perscn was eligible for benefits or a 
lump sum at the time the record was made, this record 
shall, except where such person otherwise indicates, be 
deemed an application filed with the Bureau as of the 
date it is made: Provided, That an application on a pre- 
scribed form is also furnished to the Bureau. There- 
after, adjudication shall proceed as in other cases. 
“Where a person orally or in writing expresses to the 
Bureau an intention to claim benefits or a lump sum on 
behalf of his spouse or parent, or on behalf of a minor 
or incompetent, and applications on prescribed forms 
are not filed by such persons, such persons on whose be- 
half the claim is made shall be named on the Bureau 
record. In the event it is later found that such persons 
were eligible at the time the record was made, this rec- 
ord shall, except where such persons otherwise indicate, 
be deemed an application, filed with the Bureau as of 
the date it is made: Provided, That an application on 
a prescribed form is also furnished to the Bureau. 
Thereafter, adjudication shall proceed as in other cases.” 


SUMMARY OF ARGUMENT 


1. Under Social Security regulations pertinent to claims for 
benefits in 1947, a Consulate is not an office of the Bureau of 
Old Age and Survivor’s Insurance. 

2. These regulations provided that to obtain benefits a writ- 
ten application had to be filed with an office of the Bureau. 

3. In order to take advantage of the liberal provision for 
fixing the filing date of a written application, as of the date of 
an oral inquiry, the oral inquiry had to be made at an office 
of the Bureau. 

4. No written application was ever obtained or filed until 
February 15, 1954, although the 1948 regulation provided that 
such application might be obtained and filed at a Consulate. 


¢- 
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5. Under the amended 1948 regulation, no change was 
made regarding the place where oral inquiries were to be made, 
namely, a Bureau office alone, in determining the filing date of 
written applications. 

ARGUMENT 
I 
Social Security rezulations applicable to appellant in 1947 pro- 
vided for the obtaining and filing of written applications for 
benefits at Bureau offices only, and oral inquiries concerning 
such benefits could be made at Bureau offices alone 


When Shoshanna Ruderman appeared at the American Con- 
sulate on August 25, 1947, there existed certain social security 
regulations which set forth the procedures to be followed in 
applying for benefits thereunder. These regulations are con- 
tained in 20 C.F.R. § 403.701 and § 403.701(K), 1947 Ed., 
and read in pertinent part as follows: 


“§$ 403.701 Filing of applications and other forms— 

(a) Prescribed applications forms. 

Applications for benefits and lump sums shall be 
made as provided in the regulations in this part. Ap- 
plication shall be made on such forms and in accordance 
with such instructions (printed thereon or attached 
thereto) as are prescribed by the Commissioner. The 
prescribed forms may be obtained from any office of 
the Bureau. See paragraph (K) of this section for pro- 
visions regarding Bureau records of oral or written re- 
quests for benefits as applications.” 


* * * * * 


“(e) Place of filing applications. 

Applications for benefits and lump sum shall be filed 
(in person, by mail, or otherwise) at an office of the 
Bureau, or with an employee of the Administration who 
has been duly authorized to receive such applications at 
a, place other than such an office.” 

“(f) Time of filing applications for benefits. 

* * * * * 

Except as otherwise provided herein, an application is 
considered to have been filed as of the date the applica- 
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tion is received at on office of the Bureau or by an 
employee of the Administration authorized to receive 
it.” 


It is clear from the foregoing language, that the pertinent 
1947 ‘regulation provided for the filing of benefits by written 
application. The regulation calls for application to be made 
“on such forms and in accordance with such instructions 
(printed thereon or attached thereto) as are prescribed .. .” 
(Emphasis supplied.) Thus, where a statute requires the 
filing of a claim, the making of an oral claim cannot be con- 
sidered a filing of the claim, since the requirement of filing 
means a written claim must be made. As was stated in 
Wrightsman Petroleum Co. v. United States, 35 F. Supp. 86. 
96 (Ct. of Claims 1940), cert. denied, 313 U. S. 578 (1941): 


“cc 


.. an oral claim . . . is not a sufficient compliance 
with the statute requiring the filing of a claim... . An 
oral claim cannot be filed. The claim must be in 
writing. 

“There is good reason for the requirement that the 
claim be in writing. It is common knowledge that the 
personnel in governmental departments is constantly 
changing. . . . For this reason. and because of the 
shortness of the memory of man... . only a written 
claim is sufficient to meet the requirements of the statute 
and the need it intended to fill.” 


See also Ritter v. United States, 28 F. 2d 365 (8rd Cir. 1928) ; 
Coy v. Hobby, 129 F. Supp. 640 (D. C. Pa. 1955) ; Borysuk v. 
Ewing, 96 F. Supp. 779 (D.C. N. J. 1951). 

In addition, such written applications were to be obtained 
at a. Bureau office and were to be filed at an office of the 
Bureau or an employee of the Administration (then Federal 
Security Administration and now the Department of Health, 
Education and Welfare), duly authorized to receive such ap- 
plications at a place other than the office. A Consulate is not a 
Bureau office. An employee of the Administrator (now Sec- 
retary) 1s not an employee of the State Department. The 
regulation (§ 403.701) in 1947, therefore, simply did not pro- 
vide for the filing of applications for social security benefits at 
a Consulate. 
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1] 


In 1947, another regulation existed, which provided for a 
liberal fixing of the filing date of a written application. This 
regulation, 20 C.F.R. § 403.701(k) reads in pertinent part: 


“Bureau record of request for benefits or lump sum as 
application. When a person orally or in writing ex- 
presses to the Bureau an intention to claim benefits 
or a lump sum, and it appears that such person is not 
eligible or that eligibility is so doubtful that the taking 
of an application upon a prescribed form would not be 
warranted, the Bureau shall so advise such person and 
shall also advise him that if he desires he may file an 
application on a prescribed form to obtain a formal ad- 
judication of his rights. Where an application on a 
prescribed form is not then filed because of doubtful 
eligibility, the Bureau shall make and maintain in its 
files a written record of the expressed intention to claim 
benefits or a lump sum, in all cases in which some pos- 
sibility of entitlement exists, even though remote. If 
it is later found that such person was eligible for bene- 
fits or a lump sum at the time the record was made, 
this record shall, except where such person otherwise 
indicates, be deemed an application filed with the Bu- 
reau as of the date it is made: Provided, That an ap- 
plication on a prescribed form is also furnished to the 
Bureau. Thereafter, adjudcation shall proceed as in 
other cases. 

“Where a person orally or in writing expresses to the 
Bureau an intention to claim benefits or a lump 
sum .. . and applications on prescribed forms are not 
filed by such persons, such persons on whose behalf the 
claim is made shall be named on the Bureau record. 
In the event it is later found that such persons were 
eligible at the time the record was made, this record 
shall, except where such persons otherwise indicate, be 
deemed an application, filed with the Bureau as of the 
date it is made: Provided, That an application on a 
prescribed form is also furnished to the Bureau. There- 
after, adjudication shall proceed as in other cases.”’ 
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It is evident from the “Provided” clauses that at some stage 
of the proceedings, a written application had to be forwarded 
to the Bureau before payment of benefits would be considered. 
The facts are undisputed in the instant case, that no written 
application was filed by Shoshanna Ruderman on behalf of her 
child until February 1954, and in fact, no written application 
was ever filed on her own behalf. It is also evident, that this 
regulation, while permitting the filing date of a written appli- 
cation to be deemed the date of the recorded oral inquiry, only 
provides for such procedure when the inquiry is made to the 
Bureau and not to any other agency of the United States. By 
the most liberal construction, a Bureau of Old-Age and Sur- 
vivors Insurance cannot be construed as a Consulate of the 
United States. Therefore, Mrs. Ruderman’s visit to the Con- 
sulate in Jerusalem in 1947, and her inquiries as to the rights 
and benefits available as a result of her husband’s untimely 
death, could not and did not comply with the provisions con- 
cerning oral inquiries as set forth in subsection (k). This be- 
ing the case, the later filing of a written application could not 
date back to the August 25, 1947 date, but only to the oral 


inquiry of September 1953, as made by Mrs. Ruderman’s rep- 
resentative to the Bureau office in Pittsburgh. As was held 
in Luck v. Ewing, 84 F. Supp. 525 (D. C. N. J. 1949), in which 
another claimant for social security benefits invoked the rule 
of liberal construction of the Act (p. 527): 


“Although the statute is remedial and should be 

broadly construed, . . . it has nevertheless laid down 

definite requirements to determine eligibility for bene- 

fits. The Court in its interpretation must necessarily 

be restricted by the language used.” (Emphasis sup- 
plied.) 

And in Ewing v. Risher, 176 F. 2d 641 (10th Cir. 1949), the 

Court stated (p. 644): 


_ “Tt is true that the statute (Social Security Act) is a 
remedial one and should be liberally administered to 
effectuate the congressional purpose, but the congres- 
sional purpose must be ascertained from the clear lan- 
guage of the act. While a liberal interpretation should 
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be indulged, such a policy does not warrant adopting a 
construction inconsistent with the clear wording of the 
act in order to prevent loss to a claimant resulting from 
failure to file an application as required by the act.” 


II 


Social Security regulations applicable to appellants in 1948 
provided for the obtaining and filing of written application 
for benefits at consulates, but no application was so obtained 
or filed by appellants, and oral inquiries concerning such 
benefits could be made at Bureau offices alone 


Effective April 14, 1948, section 403.701 was amended. 13 
Fed. Reg. 1999, 20 C. F. R. § 403.701, 1949 Ed. Subsections 
(a), (e), and (f) then read, in pertinent part: 


“(a) Prescribed application forms. 

Applications for benefits and lump sums shall be 
made as provided in the regulations in this subpart. 
Application shall be made on such forms and in accord- 
ance with such instructions (printed thereon or attached 
thereto) as are prescribed by the Commissioner. The 
prescribed forms may be obtained from any office of 
the Bureau and from any office maintained outside the 
United States by the United States Foreign Service. 
See § 403.701(k) for provisions regarding Bureau rec- 
ords of oral or written requests for benefits as applica- 
tions. 


* * * * * 


“(e) Place of filing application. 

Applications for benefits and lump sum payments 
shall be filed (in person, by mail, or otherwise) at an 
office of the Bureau, or with an employee of the Admin- 
istration (now Department of Health, Education and 
Welfare) who has been duly authorized to receive such 
applications at a place other than such office; or, im 
cases of applicants who are not residing in the United 
States, such applications may be filed at an office main- 
tained outside the United States by the United States 
Foreign Service. 
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“(f) Time of filing applications. 


* * * * * 


Except as otherwise provided herein, an application 
is considered to have been filed as of the date of the 
application is received at an office of the Bureau or by 
an employee of the Administration authorized to receive 
it or, in cases of applicants who are not residing in the 
United States, at an office maintained outside the United 
States, by the United States Foreign Service.” 


A comparison of this regulation as set forth in the 1949 
Edition of the Code of Federal Regulations with the same 
subsections in the 1947 edition shows that the provisions re- 
garding written applications are identical. However, in the 
1949: Edition, there is added to each of the aforementioned 
subsections, an additional area in which such written applica- 
tions might be obtained, filed, and dated. That area, is an 
“office maintained outside the United States by the United 
States Foreign Service.” It is at once apparent that this latter 
provision did not exist as part of the regulations at the time of 
plaintiff’s visit to the Consulate in 1947. It is no less evident 
from the admitted facts, that no written application was filed 
until February 1954, and then, in an office of the Bureau in 
Pittsburgh. Thus, any subsequent visits by plaintiff to the 
Consulate in 1948 and the years following, did not result in an 
earlier written filing at the Consulate as allowed in the 
regulation. 

But the 1948 amendments to subsections (a), (e) and (f) 
20 C. F. R. § 403.701, 1949 Ed., did not reach the oral inquiry 
provisions of subsection (k), supra. Subsection (k) remained 
untouched, and the only place for such oral inquiries remained 
at an office of the Bureau. The Consulate, while provided as 
a place to facilitate the filing of written applications, was not 
designated as a proper location for the making and recording 
of oral inquiries. Obviously, if the 1948 amendments to the 
regulation referring to offices of the United States Foreign 
Service had been intended to apply to oral expressions of 
intent to claim benefits, it would have been so stated. It is 
reasonable to say that the various subsections of section 403.701 
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and the amendments thereto were drafted to mean just what 
they said and no more, and it would be unreasonable and 
improper to read language into the statute which is so pur- 
posely absent. Ewing v. Risher, supra; Luck v. Ewing, supra. 
It is also well to note, while not controlling as to the events in 
the instant case, that subsection (k) of section 403.701 was 
superseded in 1955 by 20 Fed. Reg. 7537-9, 20 C. F. R. 404.2, 
which no longer recognizes any purely oral request for benefits, 
but requires a written statement in every case, evidencing an 
intention to claim benefits. 

To construe subsection (k) otherwise would be to mark a 
Consulate, a component of the State Department, as a duly 
constituted Bureau of what was then, the Federal Security Ad- 
ministration, and what is now the Department of Health, 
Education, and Welfare. A Consulate is not and was not an 
organization prepared to handle the full task of a Bureau of 
Old-Age and Survivors Insurance. Under the amendments it 
provided a facilitating service, properly limited in scope. 
Therefore, any visits and oral inquiries by plaintiff to the Con- 
sulate in 1948 and the years following, would not satisfy sub- 
section (k) of the regulation, and could never be marked as the 
date of filing of an application, once written application had 
been made. 

A correct interpretation was made by the Bureau, therefore, 
when it set as the filing date of plaintiff’s written application, 
the date of oral inquiry by plaintiff’s representative in the 
Bureau office at Pittsburgh in September 1953. The inter- 
pretation given an administrative regulation by those charged 
with the duty of executing it is entitled to great respect, and 
is of controlling weight unless plainly erroneous or inconsistent 
with the regulation. Bowles v. Seminole Rock and Sand Co., 
325 U.S. 410, 414 (1945) ; McLaren v. Fleischer, 256 U. 8. 477, 
481 (1921). Here, the decision of the Appeals Council, in re- 
versing the decision of the referee. and affirming the findings 
of the Bureau was proper, consistent with the regulation, and 
not arbitrary and capricious. 
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CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


fs] Oliver Gasch 
OLIVER GASCH, 
United States Attorney. 


[s] Carl W. Belcher 
Cart W. BreLcHER, 
Assistant United States Attorney. 


Walter J. Bonner 
WALTER J. BONNER, 
Assistant United States Attorney. 


U, S, GOVERNMENT PRINTING OFFICE: 1958 





ee ie Se 


Lee 
aA 






